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Trustees for ALASKA

26 Christensen Drive, Suite 4 Anchorage, Alaska 99501 (907) 276-4244 Fax (907) 276-7110 email: ecolawBtrusters,

& Mon-Pradit, Pabllc Interest, Ervirenmeantel Loy Firm

July 17, 1598

Attenticn: Rules Processing Team (Comments)
Department of the Intedor '

Iincrals hdanagement Service

Ilail Stop 4024

381 Elden Strest

Herndon, WA 201704817

Via Pax (703Y757-1053 and U5, hail

RE:  Paost Lease Operations Safety, Proposed Rule
' 30 C.F.R. Parts 218, 250, and 256, &3 F.R. 7T335-7356

Dear dincrals Management Service:

The Alagks Wildemress Leagne, Greenpeace, National QCS Coalition, MNorthern Alaska
Envitoranental Center, Siera Club, The Wildemess Society, and Trustecs for Alaska herebry
submil cotomments on the ¥MMS proposed 1rles on Outer Continental Sheif ((HC8) post lease
operations that wers published in the Federal Repister on February 13, 1598 (62 F.R. 7330-
F356}, cotrected on March 9, 1998 {63 P.R. 113835}, and siven a cormment period exfension on
May 7, 1998 (63 F.IL 25187, These proposed 1eles provide the athority to MMS to zrant an
eazement snd a right-ef-use an the OCS o a state lesses and completely revise 30 C.F.E. pard
250, subpart A, the gencral OCS lzase operations provisions. '

We are concemed about the environmental consequences of the proposed regulatory
changes on the marine and soastal enviromnents and adjacent public Jands. In Alaska in
particular, this includes the Avctic Mational Wildlife Refuge, National Petrolenm Regerve -
Alaska, and other parks and refipes, as weil as sensitive marine and coastal areas, Owur coneomsy
are in threée major areas:

»  Recause of the new lanprage on right-of-usc and eassmnents, the praposed
regulations may further reduse the environimental standards and opportonities [or
public involvement in confroversial oil driliing projects, such as ARCO's Warthog
well which was drilled [rom federal OCS leases into state leases off the coast of the
Arclic National Wildlife Refuge. Inaddition, the proposed new language on right ¢f
uee and cusements appears to arbitarly broaden the rights of lessees without
justifiving the necd for such a change by indicating where and or what perpese the
repulations are being modified.
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"  Procedures arg lacking for mtiﬁfing ar invelving the poblic in key approvals, such as
right-of-use and casements and others that could have environmental impacts.

"~ » Upder the mbric of using "plain language,” the environmental standards appear to
" have been weakened, and the inadequate existing procedures for public imvolvement
appear to have heen further weakoned. '

While we generally support the MMS “plain langnage” goal, it has been extremely
difficult to track the proposed changes and dotermine their effect. For the “plain lanpuage™
changes, MMS shoubd make closr in its final rule-making that they are not intended to make
substantive changes in the intent of the existing regulations, or explain otherwise if that is not so.

_ In the commenis that- follow, we refer to the sections In the proposed rule changes and
compare these to the existing regulations as remmmibered by the MMS notice of May 29, 1998 at
03 FR. 2047720488,

L

Right-of-use and casement. Wo are extremely concerned about the proposed major
expansion of the MMS authority to issue rghtsof-use and easements In the OLS as proposed in
§ 250,18 entitled "When will MMS grant & right-of-use and casement™ We are especially
concemned about proposed § 250.18{c), which allows "granting 4 right-of-use and casement 10
adjacent state lessees," .

The propased.mls fails to provide suificient rationale for the need o expand MMS
authority to issue rights-of-use aud easements in he OCS to accommodate state lessoes. Under
what statatory authotity is this cxpansion of the regulation authorzed?

-Maoreover, what type of specific uses iz this cxpansicn intended to cover? Does it cover
gravel mining, placement of gravel islands, disposat of dredge spoils, il and namural gas pipeline
conhstriction and opcration, processing platforms, seawster treatment plants, underground
injection well sites, placement of exploratory drill ships or conerete island drilling structures?
The failure to better define “right of ues” in the regulatiofis may be the nub of this problem.

While MMS indicates the expanzion is being proposcd "in an effort 19 establish and
maintain a cooperative relationship with cosstal states, and lessees of State submerged land oil
and pas leases adjacent to the QCS," (see "Granting a right-of-tse and sasement”, 63 F.R.
p.7335), the proposal does net specilically identify the geographue situations whery this
accommedation might be necessary. Thus, i is very difficult to evaluate the potential cfficts of
the.regnlatory change. The proposed change seems designed to allow more activity in QCS
waters than could be granted under the existing regulations. _

Moreover, it appears that MMS would not have to go through the public leage sale
process in order to allow temporary or permanent activities, such as exploration of production
platforms, pipelings, or geavel extraction for gravel dolling islands, This is of majer concern to
13 in areas where MMS has already declined to go ahead with loasing. The good example is in
the Arctic National Wildlife Refuge OCS arsa, whers M3 OCS Lease Sale 170 will not offer



new leases but where the State of Alaska is proposing another Jeaze sale directly offshore the
vefuge. [s this one of the areas where MMS might exercise its proposed expanded regulatory
aulhority?

Wa do not bolieve MMS has the legal authoriey to allow the placement of exploratory or-
production drill rigs or authorzs other related vses in areas where OCS leasing has not been -
authorized, or where thers ave 1o active leases. As written, the proposed regulatory change
might arguably allow sxploration and relabed activities even in areas curmently covered by QC3
leasing meratoria, contrary to the cxpressed intent of Congress atd recent Presidential actions.

Tt alsu is not clear from 1he proposat whether a state lesses would have o comply with ali
ather MMS regulations, 25 if the state-lessee appiicant for @ right of use or easement wers a
federal lossee. s it the mtention of the proposed § 250.18(c)(2) that stale-lesses applicants
omply with all other MMS regulations otherwise applicable 1o federal lessees? This should be
wade elear, .

Tn the context of suthorizations to state lesgees, the provision allowing “continuation of
" the right beyond lease termination™ [proposed § 256.18(k) and alse in existing regulations at 3
250.107(5Y], could be problematical in the event that state leases do not necessanly track the
language of federal leases. Moteover, siate lease terms may be inconsistent with federal plans
for the OCS.

While it is impnﬁant for MMS ta collect focs and rentals for use of OCS lands, it is
unelear in the proposed regulations whother the fee arrangements referred 1o would be adequate
in Iight of the costs to bo ingurred by MMS for monilering, enforcement, and other regulatory
cversight, ' : ' * :

1f MBS prants rights-of-use and easements for OCS lands to state lessecs, cnyiconrenial
standards and public invalvement requirements need o be sirenglhened. In fact, these should be
higher than usrat since » major stage of environmental linpact analysis snd opportunity for
adding lease siipulations in the leasing and development process wounld bave been left out.
The proposed § 250.18 (), and the definitions "right-of-use means any avthorization 1o vse QCS
lands issued vnder this part", and "easement means an authorizaion for a nen-peszessory, non-
exclusive interest in a portion of an OCS tract, whether Jeased or unleased, which speeifies the
rights of the holder to use (he area embraced in the casement in 2 manner consistent with the
terms of the sranting authority,” (proposed § 250.2) ave open-cnded regarding the types of
activities and infrastructurs that could be allowed, The proposed regulations fail to provide any
criteria by which the applications would be evaluated to determine it the environmental mmpact is
arocptable or if the use would otherwiss be in the national interest. While proposed § 230.18
states "MMS may grant vou a right-of-use and ¢asement on the OCS if you meet
these requirements..." if fails o describe the necessary censideration of environmental standards
as is Toquired by the OCS Lands Act Amendments (QUSLAA). Ses, ¢.5., 43 150 1802 Mo
balance orderly cnergy regource developrent with profection of the human, nanne, and coastal
enviromments™). -



Tn light of the fact fhat development of state submerged lands will not add federal
rovalties, even greater consideration of the envirgnmental costs is warmanied, The segulaticons
ghould reflect that a right of use or easement will not be grapted unless it is consistent with the

-goals ofthe CUSLAA to protect the human, marine, and coasial environments and to efiminate
or minimizes nsk of damaze to the human, manne, and ceastal environments,

In addition, thete should also bo an ¢xpress requirement that the proposed explorataon or
development activities and facilities comply with the state's approved coastal zone manzgement
plan. Bxpress requirements for notification to the state regarding spplications with a publie
cornment period are alzo needed. 1t is important that federal authorizations are ot finalized
ahead of & state's review. :

The proposed § 250,18 is therefore not in the public interest becayse it fails to include
any requirements [or poblic notification, nor provide a public corment pstiod or evaluation
criteria far environmental and other public infercst considerations to be evaluated. We
recommend ihat public notices of applications for rghte-of-use and easements be required with
at least a G0-day public comment period. It 35 erucial that rights-of-use or casemenis not be
aranted wintil 21l other MMS regulatory requirements have been met 2nd that the environmental
impact analysis required under the National Brwvironnental Policy Act (NEPA) iz complete.
Ctherwise, a pieccmest review could take placc with what may be the most controversial
approval stage having passcd without any mqutrement ﬁ:rr publm notification.

Deﬁmtm:us 111 the attempt at "plain language” some of tlle existing regulatnrj.f
definitions appeat ko have been woakensd.

Lease. “Lease maans any form of authorization which is issned under seetion 8 or
maintained under seclion 6 of the Act.." This definition 18 motre inclusive than the proposed
definition, : '

= Exploration. We agree with the change from "scarching for minerals” to "search for oil,
gas, and sulpher” However, we believe that all sxplovation, not just the "commercial search”
shoubd be addrossed by the regulations. We agree with the change that geophysical and
geological surveys should list the additional types of swrveys (seismic reflection and relraction,
‘@as sniffers, corng), We disagree with the shange that considers more than ane delineation well
to be exploration, and urge MMS 1o use the existing language, "any dilling, including the
drilling of 2 well in which a discovery of vil or pamiral gas in paying quantities 13 made and the
drilling of any additional delineation well after such discovery that is needed ko delineate any
regervoir and to enable the lessee ta determine whether to procced with development
and production.” The public comment and involvement requlrements are less for exploratory
well plans. It is in the public interest to have greater involvement in the decision.making process
: pnc.r to the E.unlpﬂIl:,-' meking the final decision that it intends to develap a fisld.

Maximum gfficiant vate. In the NPEM, there iz no explagation why thiz definition is
proposed for deletion. '



Canservalion. MMS preposes a new definiticm: "conserivalion means pressrvalion,
eeongnty, and avoidance of waste, Tt is espe:cm]l:.-r important in the petroléunt mdusu-y, tinge o1l
and gas are irreplaceable

The copeept of “conservation” is central to the overarching respomsibility for
implesnenting OCSLAA to "presexve, protect, and develop oil and natural gas rescurces in the
Oeker Continental Shelf., to balance orderly engrgy developiment with prefection of the human
marine, and coastal enviromments”. 43 TLS.C. § 1302{2],

On this podnt, we note that the exisling regulations coutain a§ which has been dropped in -
the proposed vule which helps to make clear ths broader conservation responsibility: "The
Director i autherized and directed to act upon the requests, applications, and noliees submined |
under the regulations in this part to issue either writtan or oral orders to govem leass and right-
of-way opezations and to requirs compliance with applmablc laws, regulations, and lease terms
5o that all operatiests confonn to sound censcrvation practice...” 30 CFE. §. 250.104,

: In later subparis of the regulations, the definitien of "conservation” alzo has important

ramifications. See, for example, 30 CF 1. § 250, 1304 (a), "How will MMS3 require
unitization.” This section says, "If the BEegional Supervisor determines that unitization of
cperations within & propoesed unif area is necessary lo prevent waste, conserve natural resources
of the OCS, or protect correlative right, including Federal royalty interssts, the Regional
Supervisor may. require unitization." We understand that "conserie natural resodrces of the
QU8 pertains to more than the vdrocarbon resources, but #lse includes the wide range nf '
natural reseurces, as they arc dofined in 43 1.5.C. § 1301, :

Therefore, we segrest “conservation’ be defined to mak{: a divect reference to the
statutory definition of “natural resources™ in 43 17.5,C. § 1301, where natural
resources “includes, without limiting the gencrality thereok, oil, gas, and alt other minerals, and - -
fish, zhrimp, oysters, clams, crabs, lobsiess, spongss, I:eip, and nther marinc animal and plant -
life ™ .

Easement, Since we belicve that easements should not be granted for OCS lands where
there iz no fedeml lease, the definition of easement should be narcowred accordingly.

Right-of-use. As noted previously, the defimition is not sufficiently detailed to understand
what “anthcrizations” mightl be encompassed.

_Other proposed chanpes in the regulations that weaken environmental protection or
public oversight. The existing regulations ¢ontain a section that makes it clear that
implementation of the reculation of operations on the OC3 remains "subjee to the
supervisory anthorty of the Secretary.” 30 C.F.I. § 230,104, This wording should be retained
30 that the Secretary's oversight role rémains cleat,

Other languags that was deleted from the existing regmlations should alse be retained, as
it provides some environmentsl stendards for decision-making. For example, proposed for
delefion is "The Director, in accordance with the regulations in this part, shall agcomplish the



following: () Rﬂgulate all ::upmatmns condusted urlde.r a Ieaﬁe right-of-use and easement, or
tight-of-vway to promeotes ordery explaration, development, and production of mineral resoutces
and to prevent unreasonable harm or damage to, or waste of, any natural resources (including
any mineral deposits in areas leased or unlcased), any life (including fish and other syuatic Lifs),
property, ot the marine, coastal, or human envitonment” 30 CF.R. § 250.103(a). If anything,
thiz provision should be strengthened, not climinated. '

In the proposed § 230.3, "Under what standards will the Dhrector regalate |
lease operations?™, the sugessted kst of three items weakens the curent regulatory standards
given in §. 250,104, and § 250,105, and leaves cut key critcria prm'ldcd in QUSLAMA 431080,
% 1802. In fact, we believe that the standards should be stronger in order to truly refleet
the Congressional intent for adequate environmental protection 48 piovided in the OCSLAA
pirposes at 43 ULS.C. § 1802, At a minimum, the list should change item {8} 1o read as follows:
"halance ciderly energy resouree development with protection of the human, manne, and coaztal
environments”. These considerations should be added: "encourage development of new and
improved technology for energy resource production which will eliminate or mininnize nsk of
damage to the human, marine, and coastal envirgnments," "minimiee o1 elimitate conflicts
betwesn the exploration, development, and produstion of ¢il and natural gas, and the reevery of
other resoprces such as fish and shellfish,” and "assure that States, and through States, local
anvemments, have timely access to information and regarding activitics on the OCS, arud
oppostnity to Teview and comment on decisions relating to such activities, in arder fo
anticipate, ameliorate, and plal': for the impacts of sun:h activities, and thereby assure adequate
protection of the human enviromnent,”

_ Proposed § 250, 4, "What mcasures must T take o protect health, safcty, properly, and the
epviconment?", fails to provide any environmental standards, weakens the existing
environmental standards in 30 C.EE. § 2501104, and § 250.15, and utsawhare:, and is mcnnsustem
with the intent of QCSLAA :

Proposed § 250.8, "When rmust I use best available and safest technologies (BAST)?,
enunciates weaker cnvironmenial standards than the cxisting regulations. The existing
regnlations also require BAST to be ussd whenever pracficable on existing operations, as well as
for new cxploration, development and production opetations.

Miscellaneous comments. We support the concept of MMS defiming enitenz for
disgualifying operators with repeated poor operating performance from acquining any new lease
holdings. Proposed § 250,12, Howewver, it is not clear what would happen 1f MMS revoked o
company's desighation 23 operator and it was the sule lessee,



We alzo support the requirement for written aceident reports. In goneral, we believe (hat
the critetia for what information should be made available to the public fail to adequately
congider the public interest in having the best possible information on all natwral resowrces in the
© OCS, We urse MMS fo re-cvalirate what data and information may be made available to the

public.
Thark vou for considering out Golnments.
Sincerely,
. M ﬁﬁf.;-w{_,_
Michael 7 Prank
Staff Attorney



